
STATE OF NEhI YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Edward R. Murphy

AFFIDAVIT OF HAIIING

for Redeterminat ion of a

of a Determination or a

Sa les  & Use Tax

'nder Art ic le 28 & 29 of

fo r  the  Per iod  6 /L6 /72 .

Def ic iency or a Revision

Refund of

the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within notice of Deternination by mail

upon Edward R. Murphy, the petitioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Edward R. Murphy
RD *2,  Box 363
Broadalb in,  NY I2O2S

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta1 Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sworn to before me this

22nd day of  February,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

1 , l /

iiCryt'nvnl, "L/Yaipf
/ i  / t



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

February 22, 1980

Edward R. Murphy
RD #2, Box 363
Broadalbin, NY 72A25

Dear Mr. Murphy:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have nold exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1139 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Article 78 of the Civil Practice laws and Rules, and must be cornnenced
in the Supreme Court of the State of New York, Albany County, within 4 nonths
from the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureaur s Representative



STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

EDWARD R. MURPHY

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period June 1.6, lg7T.

DETERMINATION

a capital improvement

refund of  sa les tax

Appricant,  Edward R. Murphy, RD{f2, Box 363, Broadalbin, New york 12025,

f i led an appl icat ion for revision of a determinat ion or for refund of sales

and use taxes under Art ic les 28 and 29 of the Tax Law for the period June 16,

1972 (Fi le No. L2842) .

On February L2, 1979, appl icant advised the St.ate Tax Commission, in

wri t ing, of  his desire to waive a smal l  c laims hearing and to submit the case

to the State Tax Commission on the evidence contained in the f i le.  After due

considerat ion of said record, the State Tax Commission renders the fol lowing

determinat ion.

ISSUE

Idhether the purchase

to real property,  thereby

pa id  on  sa id  purchase.

of  a mobi le  home const i tu ted

ent i t l ing the appl icant  to  a

FINDINGS OF FACT

1- on June 16, 1972, appl icant,  Edward R. Murphy, purchased a mobi le

home from Northern Pines Park & Sales, Inc. and paid New York State sales tax

o f  $ 2 3 2 . 0 0 .

2. On June 26, 7975, appl icant f i led an Appl icat ion for Credit  or Refund
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of  State and Local  Sales or  Use Tax of  $232.00 contending that  the purchase of

the mobile home constituted a capital improvement to rear property.

3.  The refund was denied by the Sales Tax Bureau on October 7,  1975,  on

the grounds that the mobile home purchased did not meet fully the qualif ications

as set  for th by the New York State Sales Tax Bureau.  More speci f ica l ly ,  the

Sales Tax Bureau's  denia l  was based on the fact  that  some por t ion of  the

permanent  foundat ion must  extend below the f rost  l ine.

4.  Appl icant  made a t imely appl icat ion for  a rev is ion of  the denia l  of

h is  refund c la im-

5. The mobile home was delivered to applicant in June , 1972, and was

placed on a permanent  concrete s lab approximately  e ight  inches th ick on appl i -

cant ts  land.  A11 running gear was removed and ut i l i t ies hooked up by the

vendor,  Northern Pines Park & Sales,  Inc.

6.  Appl icant ,  Edward R.  Murphy,  contends that  the depth of  the foundat ion

has no bearing with the intent of the owner to make his dwell ing permanently

af f ixed to the property .

CONCLUSIONS OF LAL'

A. That the control l ing factor in determining whether the purchase of a

mobile home constitutes an improvement to real property or is rather a purchase

of tangible personal property is the degree of pennanency with which the

mobi le home is aff ixed to the real property by the dealer;  therefore, the

del ivery and mere placing of the mobi le home on the appl icantrs foundat ion and

the subsequent removal of the running gear by the mobile home dealer did not

display that degree of permanency requisite to constitute an improvement to

real property.

An improvement to real property is where the mobile home dealer

aff ixes the home by bolt ing and nai l ing i t  to a foundat ion plate. This nethod
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of attaching the mobi le home to a foundat ion is simi lar to the method

the on-site construction of a wood frarne home and has that efernent of

necessary to const i tute an improvement to real property.

used in

permanency

B. That the purchase of the mobi le home by the appl icant,  Edward R.

Murphy'  did const i tute a purchase of tangible personal property subject to

sa les  tax  under  sec t ion  1105(a)  o f  the  Tax  law.

C. That the appl icat ion of Edward R. Murphy is denied and the denial  of

refund is sustained.

DATED: Albany, New York

FEB 2 2 1980

COMUISSIONER

COMMISSION


